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fathered from non-grandfathered plans, and ERISA from 
non-ERISA plans. 

A. Self-Insured vs. Fully Insured

There are two main ways employers can structure 
their health plans, and the legal consequences of this 
choice are signifi cant. In a “fully insured” plan, the 
employer pays regular premiums to a health insurance 
company, which in turn assumes the risk of paying the 
bills when enrollees utilize health services. In a “self-
insured” plan, by contrast, the employer or union itself 
is responsible to pay the bills when enrollees get sick. 
Employers who opt for self-insured plans, though, usually 
hire insurance companies to administer the plan (e.g., cre-
ating coverage rules, reviewing claims, handling member 
services inquires, and negotiating prices with network 
providers). In New York, roughly 45% of those enrolled 
in work-based insurance are in self-insured plans and the 
remaining 55% are in fully insured plans. 3

”[N]early all of New York’s commercially 
insured citizens, more than 10 million 
people, now have new rights when they 
disagree with their health plans.”

Since patients are interacting with an insurance com-
pany in either type of plan, as well as carrying insurance 
cards with insurance company corporate brands (e.g., 
United, Aetna, etc.), employees rarely know whether 
they are enrolled in a self-insured or fully insured plan. A 
patient’s summary plan description or certifi cate of cover-
age will disclose whether her plan is self-insured or fully 
insured, and employers must provide these documents to 
health plan enrollees free of charge.4 As a general rule of 
thumb, fully insured plans are more common at smaller 
employers, while self-insured plans are more common at 
larger fi rms with employees in several states: In New York 
more than 80% of those covered through fi rms with fewer 
than 50 employees are in fully insured plans, while more 
than 70% at fi rms with more than 1,000 employees are 
in self-insured plans.5 Ordinarily, the employer’s human 
resources department will know whether the plan is fully  
or self-insured.

The distinction between self-insured and fully insured 
plans is important because of the effects of the Employee 
Retirement Income Security Act of 1974 (“ERISA”). ERISA 
applies to all employer- and union-sponsored plans 
(whether self- or fully insured) other than those provided 
through government or church employers. For plans 

Introduction
Patients in New York have long had the right to 

appeal when they disagree with their health plans. The 
Patient Protection and Affordable Care Act (the “ACA” 
or “federal health reform”) strenghthens and expands 
those protections. It requires plans to allow patients to 
appeal adverse plan decisions, and it roughly doubles 
the number of New Yorkers with the right to external 
review. The ACA also encourages states to strenghthen 
their own external review laws, which New York did this 
past summer. After these changes to federal and state law, 
nearly all of New York’s commercially insured citizens, 
more than 10 million people,1 now have new rights when 
they disagree with their health plans. Though procedural 
in nature, these rights are critical. Far less expensive and 
time-consuming than court proceedings, these protec-
tions allow patients access to life-saving treatments and 
prevent families from being forced into bankruptcy after 
their insurers deny expensive claims. While many aspects 
of the ACA become effective in 2014, these safeguards are 
already in place. This article is designed as a reference for 
advocates seeking to acquaint themselves with this new 
landscape of procedural protections. 

A commercially insured patient’s appeal rights vary 
depending on the answers to three questions: (1) Is the 
patient enrolled in a self-insured plan or a fully insured 
plan? (2) Is the patient’s plan grandfathered? and (3) 
Is the patient’s plan covered by ERISA? Part I of this 
article explains how to answer these three questions and 
provides some background as to why they are impor-
tant. The fi rst of these questions—self-insured vs. fully 
insured—is the most important. Part II of this article 
describes in detail the appeal rights of patients enrolled in 
self-insured plans, and Part III does the same for the fully 
insured context. The last sections of each of these two 
Parts discuss the signifi cance of a plan’s grandfathered 
and/or non-ERISA status. Part IV provides a full-page 
chart synthesizing the most important information from 
the article. 

I. Identifying the Type of Plan, and Why It 
Matters

This article describes the appeal rights of the roughly 
60% of New York’s nonelderly population who are cov-
ered by employer- or union-sponsored insurance, as well 
as the roughly 4% who purchase commercial coverage 
directly as individuals or families.2 Within this com-
mercially insured group, though, there are many types 
of health plans. Sections I.A through I.C explain how to 
distinguish self-insured from fully insured plans, grand-
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The ACA appeal provisions and their implementing 
regulations build on the ERISA Regulations and make 
them applicable to all non-grandfathered health plans, 
whether covered by ERISA or not.17 This means that a 
plan’s non-ERISA status will only affect patients’ appeal 
rights if that plan is also grandfathered and thus not sub-
ject to this aspect of the ACA. For that reason non-ERISA 
plans are discussed below together with grandfathered 
plans in Sections II.F and III.F. 

II. Self-Insured Plans
Part II describes the procedural protections available 

to patients enrolled in self-insured plans when they dis-
agree with their health plan, with a focus on non-grand-
fathered ERISA plans. Section II.A starts with identifying 
the laws applicable to self-insured plans. The next three 
sections outline the most fundamental protections now 
enjoyed by patients. Section II.B describes the system of 
internal appeals, Section II.C discusses external review, 
and Section II.D highlights a patient’s rights to adequate 
notice and information throughout these processes. Sec-
tion II.E briefl y discusses judicial review. Section II.F then 
explores the availability of these procedures in grandfa-
thered and/or non-ERISA plans. 

A. What Laws Apply to Self-Insured Plans?

The ACA did not amend ERISA’s preemption provi-
sions, therefore self-insured ERISA plans are still exempt 
from state law. The ACA, though, provides far more 
substantive protections than federal law had previously 
contained. For example, most self-insured plans are now 
required to cover preventive services with no cost-shar-
ing,18 allow dependents under 26 years old to stay on a 
parent’s coverage,19 and provide at least partial cover-
age for out-of-network emergency care.20 The ACA also 
precludes most plans from enforcing pre-existing condi-
tion exclusions against minors,21 as well as from imposing 
lifetime caps or unreasonably low annual caps on essen-
tial benefi ts.22 Plans are also still required to follow their 
own written rules, both substantive and procedural, and 
many appeals are won because plans fail to follow their 
own rules. 

From a procedural perspective, the ACA requires 
self-insured plans to allow patients to appeal coverage 
determinations both internally to plan employees, and 
externally to neutral external reviewers.23 The relevant 
regulatory bodies—the Department of Labor (“DOL”), 
the Department of Health and Human Services (“HHS”), 
and the Internal Revenue Service (“IRS”)—jointly issued 
regulations on July 23, 2010, which they later amended 
on June 24, 2011, outlining these procedural protections 
in detail (the “New ACA Appeals Regulations” or “ACA 
Regulations”).24 The rest of Section II is dedicated to 
describing how the New ACA Appeals Regulations affect 
the rights of New Yorkers enrolled in self-insured ERISA 
plans.

within ERISA’s purview (“ERISA plans”), the self-insured 
variety is exempted from state law by ERISA’s preemp-
tion provision.6 ERISA’s savings clause then explicitly 
preserves the right of states to regulate the insurance 
industry, and thus the insurance products purchased by 
fully insured ERISA plans.7 This leaves a legal framework 
where self-insured ERISA plans are only subject to federal 
law, while fully insured plans are subject to both federal 
and state law.8 In cases of confl ict between federal and 
state law, the aspects of each law that are most protective 
of the patient usually apply.9 

B. Grandfathered vs. Non-Grandfathered
A grandfathered plan is one that existed on March 

23, 2010—the date of passage of the ACA—and has not 
changed substantially since then.10 During President 
Obama’s push for health reform, he often promised that 
Americans who liked their current health insurance could 
keep it; grandfathered plans are the result of that prom-
ise. When a plan makes substantial changes, for instance 
to co-pays or deductibles, it loses its grandfathered status. 
The federal government predicts that many large em-
ployer plans will maintain grandfathered status for some 
time, while the plans of small businesses are more likely 
to become non-grandfathered over the next few years.11 

To keep patients informed, any grandfathered plan 
must disclose its grandfathered status in all materials 
describing benefi ts.12 A plan’s grandfathered status is 
important because grandfathered plans are exempt from 
many aspects of the ACA, including the ACA provisions 
regarding appeals of health plan benefi t decisions.13 New 
York State’s appeal laws apply to grandfathered plans, 
making the grandfathered distinction particularly im-
portant with regard to self-insured plans, which are not 
subject to state law. The effects of a plan’s grandfathered 
status on a patient’s appeal rights are further discussed in 
Sections II.F and III.F. 

C. ERISA vs. Non-ERISA
ERISA is a federal law that applies to all employer- 

and union-sponsored health plans other than those 
provided by government or church employers (“ERISA 
plans”).14 ERISA does not apply to plans purchased on 
the individual market, or to plans offered to New York 
State, county, or city employees, retirees and dependents. 
Non-ERISA plans are relatively common; at least two 
million New Yorkers are enrolled in New York’s two big-
gest government employer plans—the New York State 
Health Insurance Program and the New York City Health 
Benefi ts Program—and another several hundred thou-
sand purchase plans on the individual market.15 Besides 
ERISA’s preemption provision, ERISA is also important 
because of a set of regulations promulgated about a 
decade ago that require ERISA plans to follow their own 
written rules and to establish reasonable claims and inter-
nal appeals procedures (hereinafter “Old ERISA Appeals 
Regulations” or “ERISA Regulations”).16 These regula-
tions apply to ERISA plans but not to non-ERISA plans.
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B. Internal Appeals in Self-Insured ERISA Plans

1. Who Decides Internal Appeals? Based on What 
Factors?

Internal appeals are the 
fi rst layer of procedural protec-
tion for patients who want to 
dispute health plans decisions. 
These appeals are decided by 
health plan employees, but 
federal law provides for a mini-
mum level of independence. 
For example, the appeal deci-
sion-maker cannot be the same 
person or a subordinate of the 
person who handled the initial 
denial, and the decision-maker 
cannot afford deference to the 
initial denial.25 Further, plans 
are barred from hiring, compen-
sating, terminating, or promot-
ing employees based on their 
propensity to uphold denials.26 
If the decision involves medical 
judgment, then the decision-
maker must consult a medical 
professional with training or 
experience in the relevant fi eld.27 

Internal appeals are decided based on the plan’s 
internal rules and any applicable laws, so it will be dif-
fi cult, for example, to argue in an internal appeal that a 
plan’s medical guidelines are defi cient. Internal appeals 
may not seem so appealing—contesting a plan’s applica-
tion of its own rules to its own employee—but nonethe-
less many internal appeals result in the plan overturning 
itself.28 

2. Timelines and Scope

Self-insured ERISA plans must allow patients at least 
180 days within which to fi le an internal appeal of any 
“adverse benefi t determination.”29 This is not new; the 
Old ERISA Appeals Regulations long gave patients this 
right, and defi ned an adverse benefi t determination as a 
“denial, reduction, termination, or failure to make pay-
ment (in whole or in part) for a benefi t,” whether on the 
basis of eligibility for membership in the plan, utilization 
review, or otherwise.30 The New ACA Appeals Regula-
tions build on this old system and add that plans must 
allow appeals of rescissions, whether or not they have 
any effect on a current benefi t payment. 31 Patients thus 
do not have a right to appeal absolutely any plan deci-
sion, but many of the most important decisions, includ-
ing any that affect benefi t payments, will be subject to 
internal appeal. 

 Patients may appoint a representative to pursue an 
appeal on their behalf, and after the patient or advocate 
gathers all the information and lodges an internal appeal, 
the plan typically has 60 days to answer.32 Some plans 
also allow second-level internal appeals, but they are not 
legally required to do so. 

There are two special situations that give rise to 
unique rules: urgent care and concurrent care. In an 
urgent care situation—where, in the opinion of the at-
tending provider, a delay could seriously jeopardize the 
life, health, or recovery of the patient or would subject the 
patient to severe pain—the plan must answer the appeal 
“as soon as possible” but not later than 72 hours after 
receiving the appeal.33 In these situations the patient also 
has a right to fi le an appeal orally.34 In a concurrent care 
situation—where the plan pre-approves a patient for a 
course of treatment for a specifi c period of time or a set 
number of treatments, but then later issues a denial before 
that course of treatment is completed—the patient has a 
right to continued care while the appeal is pending.35 As 
described below, these two special situations also create 
special rights with regard to external review.

C. External Review in Self-Insured Plans

1. Who Decides on External Review? Based on 
What Factors?

With passage and imple-
mentation of the ACA, self-
insured plans are now required 
for the fi rst time to offer external 
review. Unlike internal appeals, 
external reviews are decided by 
accredited “independent review 
organizations” (“IROs”), com-
panies that employ personnel 
with the requisite expertise to 
resolve these disputes. For self-
insured ERISA plans, these IROs 
operate under contract with 
the plan itself,36 but this is still 
considered a more neutral forum 
than an internal appeal, where a 
health plan employee serves as 
adjudicator. 

Importantly, IROs are 
required to consider current 
research on evidence-based 
practice guidelines, nationally 
accepted clinical standards, and 
peer-reviewed medical literature, in addition to the health 
plan’s internal rules.37 This openness on medical stan-
dards, the reviewer’s medical expertise, and the fact that 
the decision-maker is not employed by the plan combine 
to make external review an attractive venue for adjudica-
tion from a patient’s perspective.

Internal Appeals
Self-Insured Plans
(non-grandfathered)

• Appeal decided 
by health plan 
employee.

• Available to dis-
pute all adverse 
benefi t deter-
minations and 
rescissions.

• 180-day fi ling 
period after fi rst 
notice of adverse 
benefi t determina-
tion or rescission.

• Plans may offer 
2nd-level internal 
appeal.

External Review
Self-Insured Plans
(non-grandfathered)

• Appeal decided by 
third-party IRO, 
under contract 
with health plan.

• Available to dis-
pute decisions that 
involve medical 
judgment and 
rescissions.

• Four-month fi l-
ing period after 
exhaustion of all 
internal appeals.

• For urgent or con-
current care, can 
fi le for external re-
view immediately.
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any deadlines are approaching. The information available 
upon request includes:

• All the plan documents constituting the patient’s 
plan, including the summary plan description;44 
This is typically available from the employer, not 
from the insurer administering the plan. For some 
plans it is also available online.

• The diagnosis and treatment codes relevant to the 
denial, and their meanings;45

• Copies of all documents, records, and other infor-
mation relevant to the claim, including the legal/
medical standard used to deny a claim;46 and 

• Copies of all call logs, e.g., from a client’s calls to 
member services.47

The ACA requires plans to furnish these notices in a 
“culturally and linguistically appropriate manner.”48 The 
regulations implementing this provision require plans to: 
(i) offer translated oral language services (e.g., member 
services hotline); (ii) provide, upon request, translated 
notices, and (iii) include a prominently displayed state-
ment on all English notices informing patients of their 
right to translated notices and phone services.49 But plans 
only need to do so with respect to a given language if ten 
percent or more of the population of the patient’s home 
county is literate only in that language, a very high bar.50 
In New York State, for instance, self-insured plans must 
provide translations into Spanish in only Manhattan, 
Queens, and the Bronx.51 Aside from Spanish-speaking 
residents of these three counties, New Yorkers in self-
insured plans have essentially no right to linguistically 
appropriate notices or phone translation. Advocates have 
questioned whether this framework satisfi es the ACA’s 
mandate for culturally and linguistically appropriate 
notices, so far to no effect.52

E. Judicial Review

Patients enrolled in ERISA plans have a right to 
bring an action in federal or state court after exhausting 
all internal appeals offered by the plan.53 Courts hearing 
these actions typically only review to determine that the 
plan properly applied its own written guidelines based 
on the information available during the internal appeals 
process. 54 For example, courts may reverse a plan’s deci-
sion when a plan administrator ignores relevant factors,55 
inconsistently applies its own rules,56 reverses a prior 
decision without new evidence,57 or fails to properly con-
sider the opinion of a treating physician.58 

This limited scope of review has two important con-
sequences. First, it is very diffi cult to introduce arguments 
that the plan’s guidelines are defective—making external 
review a more attractive venue for many cases. Though 
patients may seek judicial review even after an unsuc-
cessful external appeal, it is diffi cult to convince a court 

2. Timelines and Scope

For claims within the scope of external review, plans 
must give patients a period of at least four months fol-
lowing the exhaustion of internal appeals within which to 
fi le for external review.38 In the self-insured plan context, 
external review is available for two types of health plan 
decisions: (i) those “involving medical judgment” and (ii) 
rescissions.39 This means that if a patient’s claim is denied 
because the plan thinks it is not a covered benefi t under 
the policy, for instance, it would arguably not be subject 
to external review because that determination may not 
involve medical judgment. The term “involves medi-
cal judgment” just appeared in the regulation this past 
summer, and the author is aware of no court decisions 
interpreting the term. The regulation itself provides two 
useful examples that suggest the term was meant to be 
interpreted broadly,40 so advocates are encouraged to be 
open-minded; as this system becomes better established 
the meaning of key terms will crystallize.

For concurrent and urgent care situations, as defi ned 
in Section II.B above, patients may fi le for external review 
at the same time as their fi rst-level internal appeal, an 
important right allowing them to reach a neutral arbiter 
before enduring months of internal appeals while await-
ing medical treatment.41 Standard external appeals are to 
be answered within 45 days; urgent external appeals are 
to be answered as “expeditiously” as possible, but always 
within 72 hours.42 

D. Notice Rights in Self-Insured Plans

The New ACA Appeals Regulations give patients 
strong rights to the adequate notice and information 
necessary to prosecute both internal and external appeals. 
The new rules require for denial notices, whether issued 
initially or as the result of an internal appeal, to:43 

• Suffi ciently identify the claim in question (e.g., by 
date of service, provider, etc.);

• Describe the reasons for the denial;

• Describe the plan’s internal and external review 
processes;

• Notify the patient that relevant diagnosis and treat-
ment codes, and their meanings, are available upon 
request; and

• Include contact information for the state’s desig-
nated consumer assistance or ombudsman pro-
gram (which in New York is Community Health 
Advocates).

In addition to what must be included in adverse ben-
efi t determination notices, a great deal of other important 
information is available only upon request. It can take 
time for plans and employers to provide this documenta-
tion, so an advocate should place requests long before 
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III.F analyzes the effects of a plan’s grandfathered and/or 
non-ERISA status on this framework.

A. What Laws Apply to Fully Insured Plans?

In addition to the new ACA protections described 
in Section II.A above, fully insured plans and individual 
market plans are also subject to a variety of important pa-
tient protections under New York State law. For example, 
New York’s guaranteed issue and community rating laws 
preclude plans in the individual and small group markets 
from charging higher premiums to sicker or older enroll-
ees,60 and New York’s Managed Care Bill of Rights re-
quires managed care plans to allow patients access to out-
of-network care in certain situations.61 New York law also 
includes specifi c benefi t mandates, protecting patients’ 
rights to coverage for treatments such as mammography 
screening, second surgical opinions, and second opinions 
for cancer diagnoses.62 These New York laws exist on top 
of their federal counterparts, and the rules that are most 
protective of the patient apply.

With regard to internal appeals, fully insured plans 
are subject to both state and federal regulation. New York 
State law divides patients’ challenges of plan decisions 
into two camps: “utilization review” is the process used 
when the dispute is based on medical necessity,63 and the 
“grievance” process is used for all other disputes.64 The 
federal internal appeal procedures from the ERISA and 
ACA Regulations also apply to fully insured plans, and 
Section III.B analyzes how these sets of rules interact with 
each other.

Since 1999, New York has required insurers to par-
ticipate in an external review system where neutral 
third-party experts can overturn certain plan decisions. 65 
The New ACA Appeals Regulations provide that plans 
participating in state external review systems that meet 
certain minimum federal standards are subject only to 
those state rules.66 New York’s system meets that test, 
thus fully insured plans are subject only to New York’s 
external review laws, even if the federal standard may be 
more protective in some minor respects.67 Section III.C 
below describes New York’s external review system.

that it should disturb a decision made by neutral medi-
cal experts.59 Second, it is also very diffi cult to introduce 
evidence not contained in the internal appeal record. If 
a lawyer expects to end up in court, she should be very 
careful to prepare a strong record during the internal ap-
peals process. 

F. Grandfathered and/or Non-ERISA Plans

Grandfathered self-insured plans are exempt from 
the New ACA Appeals Regulations, but patients enrolled 
in grandfathered plans are not entirely unprotected. 
Those covered by grandfathered ERISA plans, at least, 
still have the right to internal appeals under the Old 
ERISA Appeals Regulations, which are nearly identical to 
the ACA-based internal appeal rights. These patients will 
not, though, have a legally protected right to external 
review. 

Grandfathered self-insured plans that are also non-
ERISA plans are not subject to the Old ERISA Appeals 
Regulations, thus patients enrolled in this type of plan 
may have no legally protected appeal rights at all. And if 
a grandfathered non-ERISA plan offers appeal rights in 
its plan documents, then this offer must be honored. For-
tunately these plans are rare in New York. The relevance 
of grandfathered and/or non-ERISA status is demon-
strated by the chart above.

III. Fully Insured and Individual Market Plans
Unlike self-insured plans, which are subject to fed-

eral law, fully insured plans are subject to state as well 
as federal law. This difference affects patients’ rights in 
important ways. Part III is structured exactly as Part II, 
focusing fi rst on non-grandfathered ERISA plans. Section 
III.A provides background on the sources of substantive 
and procedural law that apply to fully insured plans. Sec-
tion III.B covers internal appeals in fully insured plans, 
which are very similar to those available in self-insured 
plans. New York’s external review system, which differs 
in many respects from the federal system, is described in 
Section III.C. Section III.D outlines patients’ notice rights, 
and Section III.E briefl y describes judicial review. Section 

Applicable Laws—Self-Insured Plans
Effect of Grandfathered and/or Non-ERISA Status

Type of Plan Internal Appeal External Review

ERISA
Non-Grandfathered New ACA Appeals Regulation

Old ERISA Appeals Regulation New ACA Appeals Regulation

Grandfathered Old ERISA Appeals Regulation NONE

Non-ERISA
Non-Grandfathered New ACA Appeals Regulation New ACA Appeals Regulation

Grandfathered NONE NONE
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New York’s grievance procedure allows patients in 
fully insured plans to appeal any decision made by their 
health plan, even those that are not subject to appeal un-
der the New ACA Appeals Regulations.71 Grievances can 
be initiated in writing or by phone (for certain issues) and 
plans must answer most grievances within 30 or 45 days, 
depending on the issue, or within 48 hours if urgent. 
Patients can appeal negative grievance determinations 
within 60 days. One could fi le a grievance if, for example, 
she wanted to challenge the plan’s determination of when 
her coverage was set to start or end (and this did not 
yet have any effect on the payment of benefi ts), or if she 
wanted to complain that her plan never sent her informa-
tion that she requested. Neither of these examples would 
be subject to appeal under the New ACA Regulations 
because they are not adverse benefi t determinations.

C. External Review in Fully Insured and Individual 
Market Plans

1. Who Decides on External Review? Based on 
What Factors?

Since 1999, New York has 
operated a successful external 
review system. In 2011, the state 
external review law was amend-
ed to comply with minimum 
requirements under the ACA. 
External reviews in New York 
are, and will continue to be, 
heard by neutral third-party or-
ganizations under contract with 
the State Department of Finan-
cial Services (formerly known as 
the Department of Insurance). 
The state currently contracts 
with three different independent 
reviewers and assigns cases to 
them randomly.72 This contrasts 
with the self-insured model 
where IROs contract directly 
with the health plans, and pro-
vides for an extra level of inde-
pendence. In New York, about 
40% to 50% of external reviews 
end with the plan’s decision be-
ing overturned.73 

The factors applicable to a 
given external review vary in 
New York depending on the 
type of issue under dispute. Ac-
cordingly the discussions of the 
relevant evidence and standards 
of review are found in Section 
III.C.2, together with a descrip-
tion of each type of dispute eligible for external review.

B. Internal Appeals in Fully Insured and Individual 
Market Plans

Both federal and state laws 
apply to internal appeals in 
fully insured plans, and the as-
pects of each law that are most 
protective of the patient are 
applied. Thus those enrolled in 
fully insured plans have some 
additional protections on inter-
nal appeal that are not available 
in the self-insured context. 

1. Who Decides Internal 
Appeals? Based on What 
Factors?

Just as in self-insured plans, 
internal appeals in fully insured 
plans are decided by health 
plan employees based on the 
medical record and the plan’s 
internal medical guidelines. 
All of the federal rules protect 
ing the independence of these 
decisions-makers, as described 
in Section II.B.1, also apply in 
the fully insured context. In 
addition, New York State law 
requires that internal appeals 
be conducted by clinical peer 
reviewers, defi ned as either: (1) licensed or accredited 
non-physician medical professionals with expertise in the 
specialty relevant to the case, or (2) licensed physicians 
of whatever specialty.68 The internal appeal framework 
in fully insured plans is extremely similar to that in self-
insured plans, and roughly half of all internal appeals in 
fully insured plans result in the plan overturning itself.69

2. Scope and Timelines

The time frames in the New ACA Appeals Regula-
tions are generally more protective of consumers than 
New York’s utilization review and grievance procedures. 
Therefore, the federal timelines previously described in 
Section II.B.2 typically apply to all disputes of adverse 
benefi t determinations or rescissions. One exception to 
this is that New York’s urgent appeal response dead-
lines can be more stringent, requiring a plan’s resolution 
within two business days after receiving all necessary 
information, which can sometimes be a shorter period 
than the maximum of 72 hours allowed under the federal 
rule.70 But this difference is relatively minor; the thrust 
of the New ACA Appeals Regulations will apply to fully 
insured and individual market plans just as they apply 
to self-insured plans, at least with respect to internal 
appeals.

Internal Appeals
Fully Insured 

Plans
(non-grandfathered)

• Appeal decided 
by health plan 
employee.

• Available to dis-
pute all adverse 
benefi t deter-
minations and 
rescissions.

• 180-day fi ling 
period after fi rst 
notice of adverse 
benefi t determina-
tion or rescission.

• Group plans may 
offer 2nd-level 
internal appeal.

• Grievance proce-
dure also avail-
able for all other 
disputes.

External Review
Fully Insured 

Plans
• Appeal decided by 

third-party IRO, 
under contract 
with state.

• Four-month fi ling 
period after fi nal 
adverse determi-
nation, which is 
the fi rst internal 
appeal decision.

• For urgent or con-
current care, can 
fi le for external re-
view immediately.

• Available for deni-
als due to: 

– medical neces-
sity (incl. four 
subtypes),

– experimental/
investigational 
(special rules for 
rare diseases, 
clinical trials)

– out-of-network 
service in HMO. 
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Text Box
 UPDATE Part YY of Chapter 56 of the Laws of 2020 changes to Insurance Law  are described  in NYS DFS Insurance Circular Letter No. 4 (2021)(https://www.dfs.ny.gov/industry_guidance/circular_letters/cl2021_04) - Sec. IV - reducing time for insurer to make a decision on a standard appeal from 60 to 30 calendar days (15 calendar days if plan has 2 levels of internal appeal) and other changes   (added by Community Services Society) 
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guidelines developed by the federal government (e.g., for 
Medicare), or national or professional medical societies, 
boards, or associations. In cases where medical profes-
sional society guidelines are more fl exible or patient-
friendly than the guidelines of the insurance company, 
external review will be a better venue for patients than 
will internal appeal.

b. Disputes as to Whether a Treatment Is 
Experimental or Investigational

For this category of dispute, outside of the clinical 
trial and rare disease contexts, the reviewer is directed to 
decide if the recommended treatment is “likely to be more 
benefi cial than any standard treatment.”79 The reviewer 
must consider all of the evidence described above for 
medical necessity cases, as well as specifi ed “medical and 
scientifi c evidence,” defi ned by statute to include things 
such as peer-reviewed medical literature and listed medi-
cal reference compendia and pharmacopeia.80 In order 
for this type of case to be eligible for external review, the 
patient (or her advocate or doctor) must submit two such 
pieces of medical and scientifi c evidence.81 As of Janu-
ary 1, 2012, applicants for this type of external review no 
longer need to show that they are suffering from a life-
threatening or debilitating disease.

For patients suffering from rare diseases or seeking 
access to clinical trials, different rules apply. If the patient 
is suffering from a rare disease,82 then the reviewer need 
only confi rm that the treatment is likely to benefi t the 
patient and that the benefi t outweighs the risks. This can 
be supported by as little as a certifi cation to that effect 
from a non-treating physician, rather than by two pieces 
of medical or scientifi c evidence.83 Patients eligible for a 
qualifying clinical trial also need not submit two pieces 
of medical or scientifi c evidence, and the reviewer need 
only determine that the treatment is likely to benefi t the 
patient in order to overturn the plan’s denial.84 Patients 
applying for rare disease or clinical trial external review 
are no longer required to show that they are suffering 
from a life-threatening or debilitating disease. The protec-
tions for these special situations are important, as it might 
otherwise be quite diffi cult to meet the required standard 
of evidence.

c. Disputes Over Access to Out-of-Network 
Service Where Plan Offers Alternative Service 
In-Network

HMO enrollees may also use the external review 
system when they are seeking access to an out-of-network 
service not available in-network, and the plan recom-
mends the patient receive an alternative service in-net-
work.85 This category is far narrower than it fi rst appears. 
It does not allow access to external review when a patient 
wants in-network benefi ts to see a more experienced 
out-of-network provider.86 The dispute must be about a 
service—not provider—that is not available in the plan’s 

2. Scope and Timelines

In New York, patients have four months to fi le for ex-
ternal review after receiving their fi nal adverse determi-
nation (“FAD”), which is a bit of a misnomer.74 The FAD 
is issued after the fi rst unsuccessful internal appeal, even 
if the plan offers further internal appeals. By contrast, 
the federal system for self-insured ERISA plans allows 
external review only after exhausting all internal appeals, 
and applicable time periods only start after reaching that 
point. Many patients, and even advocates, have missed 
their opportunity for external review, a very important 
right, by fi ling a second-level internal appeal and waiting 
for a response as their external appeal deadline expires. 
As with self-insured plans, patients appealing in urgent 
or concurrent care situations have the right to seek exter-
nal review at the same time as fi ling a fi rst-level internal 
appeal.75

New York law does not provide for external review 
in as broad a selection of cases as does the federal system 
that applies to self-insured plans, which allows patients 
to apply for external review of any plan decision involv-
ing medical judgment as well as rescissions.76 In con-
trast, New York only allows for external review for three 
specifi c types of denials: (1) denials because a treatment 
is not medically necessary, (2) denials because a treat-
ment is experimental or investigational (including rare 
diseases and clinical trials), and (3) denials of access to 
an out-of-network service for patients enrolled in HMOs. 
The rules are a bit different for each category, addressed 
in turn below: 

a. Disputes Regarding Medical Necessity

New Yorkers enrolled in fully insured plans have 
long had the right to seek external review for disputes as 
to medical necessity. As of January 1, 2012, this category 
was expanded to include: (1) disputes as the “appropri-
ateness” of a treatment (e.g., chemotherapy vs. surgery 
to treat a certain cancer); (2) disputes as to “health care 
setting” (e.g., breast surgeon vs. general surgeon for a 
mastectomy); (3) disputes regarding “level of care” (e.g., 
inpatient vs. outpatient for substance abuse rehabilita-
tion); (4) and disputes as to the “effectiveness of a cov-
ered benefi t” (e.g., whether physical therapy is still im-
proving patient’s condition).77 These four subcategories 
are new and the examples above are only one attempt at 
interpreting their scope; as time passes perhaps a new 
understanding will emerge.

For this category of dispute, the external reviewer 
is tasked to decide whether the plan acted “reasonably 
and with sound medical judgment and in the best interest 
of the patient.”78 The reviewer must consider the clinical 
standards of the health plan, the patient’s medical re-
cords, and the attending physician’s recommendation (as 
would be reviewed on internal appeal), but he also must 
consider any applicable and generally accepted practice 
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the procedural aspects of ERISA-based judicial review, 
including standards of review, form the exclusive frame-
work for judicial review of internal appeals from fully 
insured ERISA plans. New York’s external review law 
also clearly makes external review decisions admissible 
in court. 92 Since external reviewers are rightly viewed as 
neutral experts, it is very rare for patients to succeed in 
court after losing on external review. 93 For fully insured 
ERISA plans, judicial review looks much the same as it 
did for self-insured ERISA plans.

F. Grandfathered and/or Non-ERISA Plans
In the fully insured context, a patient’s appeal rights 

are only substantially different if their plan is both grand-
fathered and non-ERISA, and this difference only shows 
up with regard to internal appeals.94 For these grandfa-
thered non-ERISA plans, none of the federal appeals rules 
from the ACA or ERISA apply. Consequently, with respect 
to internal appeals, patients in these plans must rely only 
on the utilization review95 and grievance96 systems avail-
able under New York State law. Critically, these patients 
may have as little as 45 days after an adverse determina-
tion to fi le an appeal, a far tighter period than the 180 
days available for most other plans.97 New York’s external 
review laws, however, apply to all fully insured plans 
regardless of grandfathered or non-ERISA status. The 
chart below demonstrates the effect of grandfathered or 
non-ERISA status in the full insured context.

V. Conclusion and Summary Chart
Internal appeals and external review are important 

procedural tools that protect patients when their health 
plans make incorrect benefi t decisions. The ACA and 
recent New York reforms strengthen these protections, for 
instance by extending deadlines and by making external 
review available to more patients and for a broader range 
of disputes. Hopefully this article provides a foundation 

network. To win in this class of dispute, the patient must 
show that the recommended out-of-network treatment is 
materially different from any treatment available in-net-
work, and that it is likely to be more clinically benefi cial 
without substantially increased risk.87 

The narrowness of this category may at fi rst seem one 
way in which New York’s system is less patient-friendly 
than the federal system that applies to self-insured plans. 
Under the federal system a dispute over access to an 
out-of-network provider would be eligible for external 
review since it involves medical judgment, at least if the 
patient can credibly argue that the in-network provider 
cannot “effectively” provide the needed service.88 But it is 
also possible that the recent addition of language clearly 
including “health care setting” cases within the purview 
of external review in New York creates room for develop-
ment with regard to this type of dispute. One advocate 
has argued that this language can encompass choice-of-
provider disputes, citing discussions with federal regula-
tors and noting that similar language in Virginia law is 
interpreted in that fashion.89

D. Notice Rights in Fully Insured and Individual 
Market Plans

A patient’s right to adequate notice and information 
necessary to pursue an appeal are almost identical in 
fully insured plans as in self-insured plans, as described 
in Section II.D. The most notable exception to this parity 
is that New York’s language access standards are a bit 
stronger than the federal rules.90

E. Judicial Review

For fully insured ERISA plans, the ERISA remedies 
described in Section II.E also apply. While state law that 
regulates insurance can still be effective against fully 
insured plans by virtue of ERISA’s savings clause, most 
state law that does not fi t into that category is rendered 
ineffective by ERISA’s preemption provision.91 Therefore, 

Applicable Laws—Fully Insured Plans
Effect of Grandfathered or Non-ERISA Status

Type of Plan Internal Appeal External Review

ERISA
Non-Grandfathered ERISA and ACA Appeals Regulations

NY State Utilization Review and Grievances

New York State External 
Review System

Grandfathered ERISA Appeals Regulations
NY State Utilization Review and Grievances

Non-ERISA
Non-Grandfathered ERISA and ACA Appeals Regulations

NY State Utilization Review and Grievances

Grandfathered NY State U.R. and Grievances only as little as 
45 days to fi le fi rst appeal
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and provides citations to the principal sources of law ap-
plicable to each type of health plan.

to allow advocates to navigate these new procedures 
successfully. In support of that goal, the table below sum-
marizes the most important information from this article 

Internal Appeal and External Review Rights in New York

Self-Insured Plans
Type of Plan Internal Appeals External Review

Self-Insured 
ERISA

• Appeal decided by health plan employee.
• Available to dispute all adverse benefi t determina-

tions and rescissions.
• 180-day fi ling period after fi rst notice of adverse 

benefi t determination or rescission.
• Plans may allow 2nd-level internal appeal.
• Grandfathered plans: Same rights, with only minor 

differences.
Sources: A, C

• Appeal decided by third-party IRO, under 
contract with health plan.

• Available to dispute decisions that involve 
medical judgment and rescissions.

• Four-month fi ling period after exhaustion of 
all internal appeals.

• For urgent or concurrent care, can fi le for 
external review immediately.

• Grandfathered plans: Not legally required to 
offer external review.

Sources: B, D

Self-Insured 
Non-ERISA

• Appeal decided by health plan employee.
• Available to dispute all adverse benefi t determina-

tions and rescissions
• 180-day fi ling period after fi rst notice of adverse 

benefi t determination or rescission.
• Plans may allow 2nd-level internal appeal
• Grandfathered plans: Not required to offer any ap-

peal rights.
Source: A

Fully Insured Plans
Type of Plan Internal Appeals External Review

Fully Insured 
ERISA

• Appeal decided by health plan employee.
• Available to dispute all adverse benefi t determina-

tions and rescissions.
• 180-day fi ling period after fi rst notice of adverse ben-

efi t determination or rescission.
• Plans may allow 2nd-level internal appeal.
• Grievances available for other disputes.
• Grandfathered plans: Same rights, with only minor 

differences.

Sources: A, C, E, G

• Appeal decided by third-party IRO, under 
contract with state.

• Available for denials due to: 
– medical necessity (incl. four subtypes), 
– experimental/investigational (incl. special 

rules for rare diseases, clinical trials),
– out-of-network service in HMO.

• Four-month fi ling period after fi nal adverse 
determination, which is the fi rst internal ap-
peal decision.

• For urgent or concurrent care, can fi le for 
external review immediately.

• Grandfathered plans: Same rights apply.

Source: F

Fully Insured 
Non-ERISA 

(incl. individ-
ual market)

• Appeal decided by health plan employee.
• Available to dispute all adverse benefi t determina-

tions and rescissions
• 180-day fi ling period after fi rst notice of adverse ben-

efi t determination or rescission.
• Group plans may allow 2nd internal appeal.
• Individual market plans allow one one internal 

appeal.
• Grievances available for other disputes.
• Grandfathered plans: May have as little as 45 days to 

fi le fi rst internal appeal.

Sources: A, E, G
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14. 29 U.S.C. § 1003 (2006).

15. UNITED HOSPITAL FUND, THE BIG PICTURE: PRIVATE AND PUBLIC 
HEALTH INSURANCE MARKETS IN NEW YORK 34-42 (2009), available 
at www.uhfnyc.org/assets/753 (Empire Plan and New York 
City Health Benefi ts Program); UNITED HOSPITAL FUND, HEALTH 
COVERAGE IN NEW YORK, 2009 fi g. 1 & tbl. 4 (2011), available at 
www.uhfnyc.org/assets/936 (estimating circa 600,000 insured on 
individual market). But c.f. Joel C. Cantor et al., The Adequacy of 
Household Survey Data for Evaluating the Nongroup Health Insurance 
Market, 42 HEALTH SERV. RES. 1739 (2007) (arguing survey data 
greatly over-estimates size of individual market).

16. ERISA Claims Procedure Rule, 29 C.F.R. § 2560.503-1 (2011).

17. IRS, DOL, and HHS Rule on Internal Appeals and External Review 
Under the ACA, 26 C.F.R. § 54.9815-2719T(b)(2)(i) (2011), 29 C.F.R. 
§ 2590.715-2719(b)(2)(i) (2011), 45 C.F.R. § 147.136(b)(2)(i) (2011).

18. ACA § 1001, 42 U.S.C.A. § 300gg-13 (2011) (may not apply to 
grandfathered plans). For parallel implementing regulations of the 
IRS, DOL, and HHS, see 26 C.F.R. § 54.9815-2713T (2011); 29 C.F.R. 
§ 2590.715-2713 (2011); 45 C.F.R. § 147.130 (2011). 

19. ACA § 1001, 42 U.S.C.A. § 300gg-14 (2011) (does not apply to 
grandfathered plans if the young adult has access to other group 
health coverage). For parallel implementing regulations of the IRS, 
DOL, and HHS, see 26 C.F.R. § 54.9815-2714T (2011); 29 C.F.R. § 
2590.715-2714 (2011); 45 C.F.R. § 147.120 (2011).

20. ACA § 1001, 42 U.S.C.A. 300gg-19a (2011) (does not apply to 
grandfathered plans). For parallel implementing regulations of the 
IRS, DOL, and HHS, see 26 C.F.R. § 54.9815-2719AT(b) (2011); 29 
C.F.R. § 2590.715-2719A(b) (2011); 45 C.F.R. § 147.138(b) (2011).

21. ACA § 1201, 42 U.S.C.A. 300gg (2011) (does not apply to grand-
fathered plans). For parallel implementing regulations of the IRS, 
DOL, and HHS, see 26 C.F.R. § 54.9815-2704T (2011); 29 C.F.R. § 
2590.715-2704 (2011); 45 C.F.R. § 147.108 (2011).

22. ACA § 1001, 42 U.S.C.A. § 300gg-11 (2011) (applies to grand-
fathered plans). For parallel implementing regulations of the IRS, 
DOL, and HHS, see 26 C.F.R. § 54.9815-2711T (2011); 29 C.F.R. § 
2590.715-2711 (2011); 45 C.F.R. § 147.126 (2011).

23. ACA § 1001, 42 U.S.C.A. § 300gg-19 (2011). 

24. IRS, DOL, and HHS Rule on Internal Appeals and External Review 
Under the ACA, 26 C.F.R. § 54.9815-2719T (2011), 29 C.F.R. § 
2590.715-2719 (2011), 45 C.F.R. § 147.136 (2011).

25. ERISA Claims Procedure Rule, 29 C.F.R. § 2560.503-1(h)(3)(ii) 
(2011).

26. IRS, DOL, and HHS Rule on Internal Appeals and External Review 
Under the ACA, 26 C.F.R. § 54.9815-2719T(b)(2)(D) (2011), 29 C.F.R. 
§ 2590.715-2719(b)(2)(D) (2011), 45 C.F.R. § 147.136(b)(2)(D) (2011). 

27. ERISA Claims Procedure Rule, 29 C.F.R. § 2560.503-1(h)(3)(iii) 
(2011).

28. In the fully insured context, discussed in Part III below, about 
half of all internal appeals are successful for the patient. NEW 
YORK DEPT. OF FINANCIAL SERVICES, NEW YORK CONSUMER GUIDE 
TO HEALTH INSURERS 14-15 (2011), available at www.dfs.ny.gov/
insurance/consumer/health/cg_health_2011.pdf.

29. IRS, DOL, and HHS Rule on Internal Appeals and External 
Review Under the ACA, 26 C.F.R. § 54.9815-2719T(b) (2011), 29 
C.F.R. § 2590.715-2719(b) (2011), 45 C.F.R. § 147.136(b) (2011) (right 
to internal appeal); ERISA Claims Procedure Rule, 29 C.F.R. § 
2560.503-1(h)(3)(i) (giving 180 days).

30. ERISA Claims Procedure Rule, 29 C.F.R. § 2560-503-1(m); see also 
IRS, DOL, and HHS Rule on Internal Appeals and External Review 
Under the ACA, 26 C.F.R. § 54.9815-2719T(a)(2)(i) (2011), 29 C.F.R. 
§ 2590.715-2719(a)(2)(i) (2011), 45 C.F.R. § 147.136(a)(2)(i) (2011) 
(defi ning term by reference back to older ERISA regulation).

31. IRS, DOL, and HHS Rule on Internal Appeals and External Review 
Under the ACA, 26 C.F.R. § 54.9815-2719T(b)(2)(ii)(A) (2011), 29 
C.F.R. § 2590.715-2719(b)(2)(ii)(A) (2011), 45 C.F.R. § 147.136(b)(2)

Sources
A - ACA Appeals Regulations, ¶ (b) (26 CFR 54.9815-

2719T(b), 29 CFR 2590.715-2719(b), 45 CFR 
147.136(b))*

B - ACA Appeals Regulations, ¶ (d) (26 CFR 54.9815-
2719T(d), 29 CFR 2590.715-2719(d), 45 CFR 
147.136(d))*

C - ERISA Appeals Regulations (29 CFR 2560.503-1)

D - DOL Technical Releases 2010-01 and 2011-02*

E - N.Y. Ins. Law and Pub. Health Law §§ 4900 et seq.

F - N.Y. Ins. Law and Pub. Health Law §§ 4910 et seq.

G - N.Y. Ins. Law § 4802; N.Y. Pub. Health Law § 4408-a.2

* - Does not apply to grandfathered plans.
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